Introduction
In recent years several European states have sought to introduce laws designed to regulate so-called 'homosexual propaganda. ' these laws are much wider in scope than any previously in force in Europe. they are significantly different to, for example, now repealed legislation in the united kingdom that placed a 'prohibition on promoting homosexuality' on local authorities.
1 Laws recently introduced in the russian Federationas well as proposed and enacted legislation in hungary, Lithuania, Moldova and ukraine 2 -go far beyond the regulation of public authorities and potentially criminalize a wide range of public expression by all individuals that includes not only speech but also forms of intimate conduct (such as hand-holding and kissing).
there is an emerging consensus of opinion, among a wide range of commentators and authorities, that the existence and enforcement of 'homosexual propaganda' laws in russia violates rights and freedoms guaranteed by the European Convention on human rights [hereinafter EChr] .
3 this article examines that opinion in the context of the extant jurisprudence of the European Court of human rights [hereinafter Eur. Ct. h.r.) in respect of discrimination on the grounds of sexual orientation. It argues that crucial weaknesses exist in Eur. Ct. h.r. 's jurisprudence -specifically in relation to Arts. 10, 11 and 14 of the EChr -and that significant evolution of this jurisprudence is necessary to protect the rights of sexual minorities in russia and elsewhere. the analysis offered in this article can be read in light of outstanding complaints to the Eur. Ct. h.r. that allege that 'homosexual propaganda' laws in russia violate the right to freedom of expression guaranteed by Art. 10 of the EChr and amount to a form of discrimination prohibited by Art. 14 of the EChr. 
The 'Homosexual Propaganda' Laws in the Russian Federation
the recent enactment of laws regulating 'homosexual propaganda' in russia can be seen as an aspect of a wider global backlash against homosexuality.
5 whilst some 1 section 28 Local government Act, 1988, c. 9 (Eng.) , created sec. 2A Local government Act, 1986, c. 10 (Eng.) , which provided: 'A local authority shall not -(a) intentionally promote homosexuality or publish material with the intention of promoting homosexuality;
(b) promote the teaching in any maintained school of the acceptability of homosexuality as a pretended family relationship. '
repealed by Ethical standards in Public Life etc. (scotland) Act, 2000, asp. 7 (scotland) , and Local government Act, 2003, c. 26 (Eng.) . Convention for the Protection of human rights and Fundamental Freedoms, Nov. 4, 1950, 213 u.N.t.s. 222. 4 For example : Bayev and Others v. Russia, nos. 67667/09, 44092/12 and 56717/12 (Eur. Ct. h.r., oct. 16, 2013) .
5
For a discussion, see Clifford Bob, the global right wing and the Clash of world Politics (Cambridge university Press 2012).
states have recently escalated programmes of reform to ensure greater legal equality for lesbians and gay men -particularly those jurisdictions that have made same-sex marriage lawful -a number of other states have enacted or are planning to enact laws designed to increase the regulation of sexual minorities. Although the content and scope of such legislation is heterogeneous -and ranges from criminalizing samesex marriage 6 to intensifying penalties for same-sex sexual acts 7 -a striking similarity across a number of states is the legislative ambition to suppress the 'promotion' of homosexuality in order to meet the expressed aim of ensuring the heterosexual development of minors and the reproduction of 'traditional' cultures and families. For example, Lithuania has enacted law that regulates 'public information which has a detrimental effect on minors' when it 'expresses contempt for family values, encourages the concept of entry into a marriage and creation of a family other than stipulated in the Constitution of the republic of Lithuania and the Civil Code of the republic of Lithuania' 8 (the Civil Code of the republic of Lithuania defines marriage as 'a voluntary agreement between a man and a woman' 9 ). similarly, in uganda new legislation was enacted to regulate the promotion of homosexuality to strengthen 'the nation's capacity to deal with emerging internal and external threats to the traditional heterosexual family, ' 'protect the cherished culture of the people of uganda, ' and 'protect the children and youths of uganda who are made vulnerable to sexual abuse and deviation as a result of cultural changes. ' 10 such laws reinvigorate longstanding cultural ideas about the threat that homosexuality poses to the moral values of a nation state 11 and the danger posed by social interaction between 6 For example: same sex Marriage (Prohibition) Act, 2013 (Nigeria), at <https://allout-production-site. s3.amazonaws.com/allout-200-Nigeria_same_sex_Marriage_Prohibition_Law_2014.pdf> (accessed May 15, 2015) .
7
For example: the Anti-homosexuality Act, 2014 (Act No. 4, 2014 , CVII(14) the uganda gazette (2014), available at <http://www.refworld.org/pdfid/530c4bc64.pdf> (accessed May 15, 2015 Fedotova v. Russian Federation: Communication No. 1932 31 amends a number of federal laws. the Federal Law 'on Protection of Children from Information harmful to their health and development' has been amended to prohibit the distribution of information to children that 'promotes non-traditional sexual relations. ' 32 similarly, the Federal Law 'on Basic guarantees of Children's rights in the russian Federation' has been amended to regulate 'information that promotes non-traditional sexual relations. ' 33 the most extensive changes made are to the Code of Administrative offences of the russian Federation which, through the inclusion of a new section 'Promotion of Non-traditional sexual relations among Minors, ' makes it an offence to engage in the 'dissemination of information' to minors that encourages the formation of 'unconventional sexual attitudes' or 'distorted ideas about the social equivalence of traditional and nontraditional sexual relations, ' promotes the 'attractiveness of non-traditional sexual relations, ' or causes 'interest in such relationships. ' 34 the Code of Administrative offences of the russian Federation now contains a group of measures penalizing those convicted of engaging in the dissemination of information about non-traditional sexual relations among minors: russian citizens and officials who promote non-traditional sexual relations to minors can be fined, and legal entities (which include private businesses) which engage in such activity can be fined or have their activities suspended; any promotion of non-traditional sexual relations to minors that employs the media and / or information and telecommunications networks (including the Internet) can incur higher fines; and foreign nationals or stateless persons who promote non-traditional sexual relations to minors can incur a fine with administrative deportation outside of the russian Federation, or administrative arrest for up to 15 days with administrative deportation outside of the russian Federation (with higher fines for activities involving media and / or information and telecommunications networks). the Constitutional Court of the russian Federation has given its approval to regional 'homosexual propaganda' laws. the Constitutional Court has held that the ryazan oblast law, in regulating 'activity aimed at purposeful and uncontrolled dissemination of information which is able to cause damage to moral and spiritual development or to the health of minors, ' does not violate Arts. 19 (equality before the law), 29 (freedom of thought and speech) and 55(3) (circumstances in which human and civil rights and freedoms may be limited by federal law) of the Constitution of the russian Federation.
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37 the supreme Court of the russian Federation has also given its tacit approval to the propaganda laws by rejecting appeals against convictions in the lower courts. For example, in a consideration of the Arkhangelsk law, the supreme Court held that regulating 'homosexual propaganda' to minors was justified, lawful and not in violation of any other federal law. 38 the regional laws do not prohibit all public expression of homosexuality and do not interfere with the right to obtain and convey general and neutral information regarding homosexuality. the supreme Court also stated that the anti-propaganda laws do not prevent the holding of public events (such as 'gay pride' events) or debates but regulate the discussion of homosexuality specifically in relation to minors. this opinion has been repeatedly restated by the russian government who argue that the propaganda laws are in compliance with federal and constitutional law and, rather than unnecessarily impairing citizens' rights to freedom of expression, provide a balanced and proportionate response to the need to protect children from information about homosexuality that they are 'not able to critically estimate' due to their age. 
Current Opinion on 'Homosexual Propaganda' Laws and International Human Rights Standards
As discussed above, in 2012 the uNhrC held that russian 'homosexual propaganda' legislation is in violation of the right to freedom of expression provided by the International Covenant on Civil and Political rights.
40 this view reflects the consistent interpretation of the right to freedom of expression by the uNhrC to favour the widest enjoyment of this right and the minimal toleration of state interference with it. 41 In this respect, the uNhrC's 'general Comment No. 34' is relevant to a consideration of 'homosexual propaganda' laws since it reiterated that any restriction on public expression 'must be understood in the light of universality of human rights and the principle of non-discrimination' and 'must be based on principles not deriving exclusively from a single tradition. ' 42 this is particularly important in light of the united Nations human rights Council's more recent adoption of the resolution sponsored by russia that promotes an interpretation of human rights on the basis of ' Public organization 'For Family rights') have stated that 'homosexual propaganda' laws comply with international human rights standards because they pursue the legitimate aims of protecting the health of children, promoting the family, and ensuring the continued existence of public morals. 53 these Ngos claim that 'homosexual propaganda' laws are a proportionate response to meeting these aims because of the significant threat posed by homosexuality to the physical, spiritual and moral wellbeing of minors. similar arguments have been and will continue to be advanced by the russian authorities to assert that, in respect of their obligations under the EChr, they have a margin of appreciation in which to determine whether to regulate public forms of expression about homosexuality among minors.
'Homosexual Propaganda' Laws and the ECHR
In light of disagreement about the compatibility of 'homosexual propaganda' laws with the EChr, in the remainder of this Article I will consider russian law in respect of existing Eur. Ct. h.r. 's jurisprudence.
Article 10
the EChr right most relevant to 'homosexual propaganda' laws in russia is Art. 10. Article 10 defines the right to freedom of expression and includes the right to hold opinions and to receive and impart information and ideas without interference by a public authority. Like the other qualified rights of the EChr, Art. 10 specifies that a public authority may only interfere with an individual's right to freedom of expression when such interference is prescribed by law, pursues one of a number of legitimate aims and is necessary in a democratic society. however, since its earliest judgments, the Eur. Ct. h.r. has consistently held that freedom of expression is a vital element of a democratic society and, as such, Art. 10 must be interpreted widely to protect the right to convey information or ideas that are not only 'favourably received or regarded as inoffensive or as a matter of indifference, but also . . . offend, shock or disturb the state or any sector of the population. ' 54 the first stage of a review by the Eur. Ct. h.r. of any complaint brought under Art. 10 concerns an assessment of whether a restriction of freedom of expression is prescribed by law. the settled jurisprudence of the Eur. Ct. h.r. is that to pass this test a law must be 'adequately accessible' and 'formulated with sufficient precision to enable the citizen to regulate his conduct. ' 55 the Venice Commission has stated that the vagueness of terms such as 'homosexual propaganda' means that russian 'homosexual propaganda' laws are unlikely to satisfy the prescribed by law test. 56 however, the Venice Commission's opinion fails to take account of the textual amendments made to the federal law by the Federal Assembly that were designed to ensure that the law regulates public information about 'non-traditional sexual relations' rather than 'homosexuality. ' this formulation may be more likely to satisfy the prescribed by law test insofar as it can be argued that the term 'sexual relations' does not suffer from the ambiguity of 'homosexuality' (which can mean either sexual orientation or practice). whilst 'non-traditional' may appear vague, the Eur. Ct. h.r. has previously accepted that 'frequently laws are framed in a manner that is not absolutely precise' and that judicial interpretation of such laws is adequate to provide the required precision. 57 In this respect, the russian government will cite the judicial interpretations given by the Constitutional Court and supreme Court of the russian Federation that, as I outlined above, have attempted to provide a more precise definition of 'homosexual propaganda' as, for example, information that encourages children to form 'warped perceptions that traditional and non-traditional marital relations are socially equal. ' 58 If the Eur. Ct. h.r. decides that any russian propaganda law passes the prescribed by law test then it will adjudicate the merits of whether the law pursues one of a number of legitimate aims and is necessary in a democratic society. the russian government will most likely argue that the law is necessary to meet the legitimate aims of 'the protection of health or morals' and 'the protection of the rights of others. ' since these aims are explicitly written into the propaganda laws it is possible that they will pass the legitimate aims test and, therefore, the crucial question for the Eur. Ct. h.r. will be whether the laws are necessary in a democratic society. the Eur. Ct. h.r. has long held that for any restriction on freedom of expression to be deemed to be necessary in a democratic society, and therefore compatible with Art. 10, it must correspond to a 'pressing social need' and be 'proportionate to the legitimate aim pursued. ' 59 In this respect, the Venice Commission has expressed the opinion that '[s]weeping restrictions on the freedom of expression that target not only certain specific types of content . . . but apply to all categories of expression, from political discussion and artistic expression to commercial speech . . . cannot be considered "necessary in a democratic society". ' 60 when considering whether 'homosexual propaganda' laws could be considered to correspond to a 'pressing social need' and be 'proportionate to the legitimate aim pursued' for the purposes of Art. 10 it is important to note that, although the Eur. Ct. h.r. has long regarded freedom of expression as a cornerstone of the pluralism, tolerance and broadmindedness that is essential to a democratic society, it has never found in favour of a gay or lesbian applicant who has made an Art. 10 complaint about an interference with the expression of their sexual orientation. the Eur. Ct. h.r. has upheld complaints about the regulation of discussions about homosexuality by journalists and academics 61 but has never recognized that an interference with the public expression of an individual's 'homosexual orientation' (whether expressed in the form of speech or acts) to be a violation of Art. 10. whilst Art. 10 has been invoked in a range of complaints relating to various aspects of sexual orientation and expression, the Eur. Ct. h.r. has consistently found that the interference complained of corresponded to a pressing social need and was proportionate to the legitimate aim pursued. Although some of the extant Eur. Ct. h.r. 's jurisprudence on Art. 10 and sexual orientation is considerably old, it remains pertinent to a consideration of contemporary 'homosexual propaganda' laws for a number of reasons: first, because it is a reminder of the long history of attempts to regulate the freedom of expression of sexual minorities in Europe; second, because it shows the ways in which gay men and lesbians have previously attempted to develop Art. 10 rights under the EChr; third, because it demonstrates the similarity between historical and contemporary arguments made by states to justify the regulation of public expressions about 59 For example: Wingrove v. the United Kingdom, no. 17419/90 (Eur. Ct. h.r., Nov. 25, 1996 homosexuality; fourth, and perhaps most importantly, because it shows how the Eur. Ct. h.r. has often regarded an interference with the public expression of sexual minorities to be a proportionate response to meet a legitimate aim.
Memorandum for the European Commission for Democracy through Law in View It Preparing an Opinion on the Russian and Ukrainian Laws Limiting Propaganda of Homosexuality
the Eur. Ct. h.r. has often rejected Art. 10 complaints relating to homosexuality because of claims made about the necessity of protecting (particularly children's) morals. the most well known example of this is Handyside v. the United Kingdom in which the Eur. Ct. h.r. rejected an Art. 10 complaint by a publisher about his conviction for publishing a schoolbook that contained a discussion of homosexuality regarded by the authorities as having the potential to cause 'pernicious effects' on the moral development of children.
62 subsequent to Handyside, the Eur. Ct. h.r. and former European Commission on human rights [hereinafter Eur. Comm'n h.r.] issued a series of decisions and judgments that rejected complaints by gay men and lesbians under Art. 10 relating to: restriction of the freedom to express feelings of love within a homosexual sexual relationship; 63 the censorship of writing and imagery relating to homosexuality and religion; 64 disciplinary sanctions imposed by an employer on a teacher because of her public discussion of her homosexuality; 65 and the suppression of a public demonstration about the homosexual victims of fascism. 66 In all of these cases, the Eur. Ct. h.r. and Eur. Comm'n h.r. regarded the interference with the Art. 10 rights of gay men and lesbians to be within the margin of appreciation available to contracting states and to be a proportionate response to pursuing a legitimate aim. In short, the interference with Art. 10 rights was regarded to be necessary in a democratic society.
More recently in Smith and Grady v. the United Kingdom the Eur. Ct. h.r. held that a prohibition on homosexuality in the armed forces, and the subsequent discharge of service men and women because of it, did not give rise to the need to examine the applicants' Art. 10 complaints.
67 Although the Eur. Ct. h.r. stated that limitations placed on the expression of sexual orientation could constitute an interference with Art. 10 it held that, because homosexuality is 'an essentially private manifestation of human personality, ' the issue of freedom of expression was subsidiary to the principal issue of the right to respect for private life. 68 Hauer and Guggenheim v. Austria, no. 18116/91 (Eur. Comm'n h.r. dec., oct. 13, 1993) .
67
Smith and Grady v. the United Kingdom, nos. 33985/96 and 33986/96 (Eur. Ct. h.r., sep. 27, 1999) . 68 Id. ¶ 127. regarded as of lesser importance than rights to sexual privacy. there has been a long-standing and problematic conceptual separation by the Eur. Ct. h.r. of issues relating to the private and public spheres in respect of homosexuality that has often resulted in a failure to comprehend the ways in which 'private life' depends upon the protection of wider social, cultural, civil, and political rights associated with the public sphere.
69 A consequence of the Eur. Ct. h.r. 's approach is that, despite explicit encouragement from the Council of Europe to Member states to recognize the Art. 10 rights of sexual minorities, 70 there is nothing in Eur. Ct. h.r. 's jurisprudence relating to sexual orientation that explicitly suggests that the type of curtailment of freedom of expression that 'homosexual propaganda' laws create constitutes a violation of Art. 10.
A relevant development can be seen in Vejdeland and Others v. Sweden, in which an Art. 10 complaint was brought by a group of individuals who had been prosecuted for the distribution of printed material in schools that was deemed to constitute hate speech against sexual minorities.
71 In rejecting the complaint the Eur. Ct. h.r. strongly endorsed the view that children require protection from anti-gay hate speech and the judgment can be seen to give practical expression to recommendation CM/ rec(2010)5 of the Council of Europe which encourages 'safeguarding the right of children and youth to education in a safe environment, free from violence, bullying, social exclusion or other forms of discriminatory and degrading treatment related to sexual orientation or gender identity. '
72 Vejdeland could be interpreted as ostensibly reversing the principle of moral protection established in Handyside insofar as it suggests that in a democratic society it is necessary to protect children from homophobia rather than information about homosexuality. however, whilst the judgment of Vejdeland establishes that children should not be subject to anti-gay propaganda it does not explicitly establish that Art. 10 protects the dissemination of information to children about homosexuality that russian authorities wish to regulate. 
Article 11
Because Art. 10 jurisprudence on sexual orientation discrimination is 'thin, ' those seeking to challenge 'homosexual propaganda' laws have looked to Eur. Ct. h.r. 's jurisprudence on Art. 11. this is not altogether surprising since the Eur. Ct. h.r. has held that freedom of expression is a fundamental aspect of the rights protected by Art. 11. In Ezelin v. France, the Eur. Ct. h.r. determined that Art. 10 is to be regarded as a lex generalis in respect of Art. 11, which is a lex specalis, and therefore the 'protection of personal opinions, secured by Article 10 . . . is one of the objectives of freedom of peaceful assembly as enshrined in Article 11 . . . '
73 Article 11 provides for the right to freedom of peaceful assembly and to freedom of association with others. No restrictions on these rights is allowed other than when such restrictions are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. In recent years the Eur. Ct. h.r. has issued three significant Art. 11 judgments in respect of complaints about restrictions placed on assembly and association on the grounds of sexual orientation. In Bączkowski and Others v. Poland, 74 Alekseyev v. Russia, 75 and Genderdoc-M v. Moldova, 76 the Court has upheld Art. 11 complaints about restrictions placed on 'gay pride' events.
the Eur. Ct. h.r.'s case law on Art. 11 is undoubtedly relevant and significant in respect of 'homosexual propaganda' laws. the key case is Alekseyev v. Russia, in which the Eur. Ct. h.r. considered a complaint about the repeated refusals by public authorities in Moscow to allow the applicant to hold a gay pride event. the russian government argued that the public authorities had acted lawfully and within their margin of appreciation when refusing permission for the events. Furthermore, in light of statements made by several religious groups suggesting that the proposed assemblies would cause moral offence and raise significant safety issues, the government argued that the authorities were pursuing the legitimate aims of the protection of public safety and the prevention of disorder, the protection of morals, and the protection of the rights and freedoms of others. the Eur. Ct. h.r. upheld the applicant's complaint, finding a violation of, inter alia, Art. 11 alone and Art. 14 taken in conjunction with Art. 11. In its review, the Eur. Ct. h.r. significantly evolved its jurisprudence on freedom of assembly in respect of sexual orientation. From the outset, the Eur. Ct. h.r. dispensed with the parties' disputes regarding the legality and legitimacy of the 'ban' on gay pride events. the Eur. Ct. h.r. stated that it could 'dispense with ruling on these points because, irrespective of the aim and the domestic 73 Ezelin v. France, ¶ 37, no. 11800/85 (Eur. Ct. h.r., Apr. 26, 1991 lawfulness of the ban, it fell short of being necessary in a democratic society . . . ' 77 this is extremely important because it decisively articulates the view that the existence of domestic law designed to curtail the public assembly of homosexuals does not in itself provide a justification for interference with Art. 11 rights. Nor do the legitimate aims prescribed by Art. 11(2) provide a secure basis for justifying the restriction of the peaceful assembly of homosexuals. the russian government argued that the interference by public authorities was justified because it pursued a number of legitimate aims: in the first instance, as stated above, namely the protection of public safety and the prevention of disorder, the protection of morals and the protection of the rights and freedoms of others; 78 and in the second instance, 'because propaganda promoting homosexuality was incompatible with religious doctrines and the moral values of the majority, and could be harmful if seen by children or vulnerable adults. '
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In respect of these two latter aims, the Eur. Ct. h.r. stated that, although it would not consider the question of legitimacy, 'in any event the ban was disproportionate to either of the two alleged aims' . 80 the most significant aspect of Alekseyev in respect of 'homosexual propaganda' laws is that it explicitly rejects the claim that limiting freedom of assembly on the grounds of sexual orientation is necessary in a democratic society in order to protect minors. the Eur. Ct. h.r. decisively rejected the russian government's argument that gay pride events should be banned 'as a matter of principle' because they could be harmful if seen by children, stating:
there is no scientific evidence or sociological data at the Court's disposal suggesting that the mere mention of homosexuality, or open public debate about sexual minorities' social status, would adversely affect children or 'vulnerable adults. ' on the contrary, it is only through fair and public debate that society may address such complex issues as the one raised in the present case. such debate, backed up by academic research, would benefit social cohesion by ensuring that representatives of all views are heard.
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In this sense, the Eur. Ct. h.r. implicitly endorsed the view that all members of society (including minors) benefit from open public debate about homosexuality that is comprised of a range of views. Furthermore, it determined that there is no margin of appreciation available to contracting states to interfere with the right to assembly and expression in order to restrict such public debate. In its subsequent supervision of the execution of the Alekseyev judgment, the Committee of Ministers of the Council of Europe has included a consideration of the 'homosexual propaganda' laws. this clearly indicates to the russian government that the Committee of Ministers regards the Alekseyev judgment as relevant to the wider issue of regulating information about homosexuality to minors. on March 7, 2013, the Committee of Ministers expressed serious concerns with regard to the current legislative work aimed at introducing prohibition of the 'promotion of homosexuality' at federal level and considered that the adoption of such a law could raise serious questions as to the compliance by the russian Federation with its obligations under Article 46 of the Convention [in respect of the Alekseyev judgment].
82
whilst Alekseyev can therefore be seen as a strong foundation for making a compelling case that 'homosexual propaganda' laws in russia are in violation of the EChr it is also important to recognize its limitations. the judgment is not a consideration of freedom of expression per se but is primarily concerned with the right to exercise freedom of assembly for the purpose of peacefully campaigning for gay and lesbian rights. No doubt recognizing this, the russian government has stated that domestic judicial interpretations of the term 'propaganda' establish that 'homosexual propaganda' laws do not interfere with the right to freedom of assembly that is protected by the Alekseyev judgment.
83 the government has stated that in the majority of regions that have adopted 'homosexual propaganda' laws there have been no refusals to hold gay pride events on these grounds. It has further stated that in those regions where applicants have been refused permission to hold gay pride events on the grounds that they would infringe 'homosexual propaganda' laws, public authorities have accommodated organizers and enabled events to take place at alternative times and places. the russian government has cited several decisions from domestic lower courts that have held that forms of public expression relating to homosexuality (for example, picketing near a children's library with signs saying 'we do not choose our sexual orientation' or 'who will protect gay teenagers?' 84 ) have not been classified as propaganda that infringes the law.
the russian government's claim that propaganda laws are narrowly interpreted and restrictively enforced has been disputed by Ngos who argue that the laws are operationalized indiscriminately on the basis that homosexuality is immoral and should not be discussed in the public sphere.
85 the vagueness of wording in both the regional and federal laws, that give expression to the longstanding (but widely discredited) idea that homosexuality is a threat to the development of children, certainly provides the potential to regulate a wide range of public speech and action. Because wide regulation is highly likely to happen in the future -and may expand to cover an increasing range of speech and actions -it is important to note that the Alekseyev judgment does not comprehensively address the range of public expression and action that might fall within the ambit of the propaganda laws. whilst in Alekseyev the Eur. Ct. h.r. legitimized 'open public debate' of homosexuality it also placed significant emphasis on the applicant's statement that 'the participants [at gay pride] had not intended to exhibit nudity, engage in sexually provocative behaviour or criticise public morals or religious views. ' 86 the russian government have considerable scope to argue that 'homosexual propaganda' laws regulate forms of speech and behaviour that go beyond the freedom of expression protected by Alekseyev. For example, they may argue that a same-sex couple kissing in public is a form of 'sexually provocative behaviour' that promotes 'non-traditional sexual relations' to minors. It remains to be seen, therefore, whether the Eur. Ct. h.r. will go beyond the protection of the 'mere mention of homosexuality, or open public debate about sexual minorities' social status' and bring within the protection of Art. 10 the wider range of speech and behaviour that the russian authorities wish to regulate.
Article 14
recent developments in Art. 14 jurisprudence in respect of sexual orientation discrimination arguably provide the most fruitful basis for challenging 'homosexual propaganda' laws. Article 14 prohibits discrimination in the enjoyment of rights and freedoms guaranteed by the EChr. whilst the Eur. Ct. h.r. has repeatedly stated that Art. 14 is not an autonomous provision and has effect only in relation to other EChr rights, it has also established that the application of Art. 14 does not presuppose a violation of another aspect of the EChr but, rather, that the facts of the complaint must fall within the ambit of one or more of the other substantive provisions.
87 this constitutes the first of four 'tests' that a complaint about alleged discrimination must pass in order for the Eur. Ct. h.r. to find a violation of Art. 14. the second test involves 85 Communication from NGOs (Russian LGBT Human Rights Project GayRussia.Ru and North-West Advocacy Center (NWAC) determining whether the alleged reason for a difference in treatment falls within the scope of one of the grounds covered by Art. 14. the third test concerns determining whether a complainant is in a relevantly similar or analogous situation with another class of persons who are treated more favourably. All three of these tests should be perfunctory in a complaint about 'homosexual propaganda' laws because: Arts. 8, 10 or 11 can be cited as the EChr right which the substance of the complaint falls under; sexual orientation is now firmly accepted as a ground for the purposes of Art. 14; and laws which regulate ideas about or practices relating to homosexuality or 'nontraditional sexual relations' inevitably distinguish their target population from another class of persons (heterosexuals or those who engage in so-called 'traditional sexual relations') that are treated more favourably. It is the fourth Art. 14 test that will therefore prove decisive in any complaint about 'homosexual propaganda' laws to the Eur. Ct. h.r. this concerns the issue of whether any difference in treatment has an objective and reasonable justification. the Eur. Ct. h.r. has often held that, for the purposes of Art. 14, a difference in treatment has no objective and reasonable justification if 'it does not pursue a "legitimate aim" or that there is no "reasonable proportionality between the means employed and the aim sought to be realised" . . . ' 88 recent formulations of 'objective and reasonable' test in respect of Art. 14 complaints relating to sexual orientation show that the Eur. Ct. h.r. has progressively narrowed the scope for states to justify differences in treatment based on sexuality. For example, in Kozak v. Poland the Eur. Ct. h.r. stated that for a difference in treatment based on sexual orientation to constitute discrimination it must be established that there is no objective and reasonable justification for the impugned distinction, which means that it does not pursue a 'legitimate aim' or that there is no 'reasonable proportionality between the means employed and the aim sought to be realised' . . . Furthermore, when the distinction in question operates in this intimate and vulnerable sphere of an individual's private life, particularly weighty reasons need to be advanced before the Court to justify the measure complained of. where a difference of treatment is based on sex or sexual orientation the margin of appreciation afforded to the state is narrow and in such situations the principle of proportionality does not merely require that the measure chosen is in general suited for realising the aim sought but it must also be shown that it was necessary in the circumstances. Indeed, if the reasons advanced for a difference in treatment were based solely on the applicant's sexual orientation, this would amount to discrimination under the Convention . . . Although Kozak suggests that contracting states have little or no margin of appreciation in respect of maintaining differences in treatment based on sexual orientation, this principle is not applied uniformly in respect of all issues. For instance, in Schalk and Kopf v. Austria, the Eur. Ct. h.r. held that, although same-sex and different-sex couples are in an analogous situation in respect of their need for legal recognition and protection of their relationships, the Austrian state had not exceeded the margin of appreciation available to it when differentiating between couples on the grounds of sexual orientation in order to deny same-sex couples the opportunity to contract civil marriage or to offer them a form of registered partnership with fewer rights and benefits than those attached to marriage. 90 the Eur. Ct. h.r. stated: on the one hand, the Court has held repeatedly that, just like differences based on sex, differences based on sexual orientation require particularly serious reasons by way of justification . . . on the other hand, a wide margin of appreciation is usually allowed to the state under the Convention when it comes to general measures of economic or social strategy . . . the scope of the margin of appreciation will vary according to the circumstances, the subject matter and its background; in this respect, one of the relevant factors may be the existence or non-existence of common ground between the laws of the Contracting states . . . 91 further expression in Alekseyev v. Russia when the Eur. Ct. h.r. upheld the applicant's Art. 14 complaint principally because 'the main reason for the ban imposed on the [gay pride] events organised by the applicant was the authorities' disapproval of demonstrations which they considered to promote homosexuality . . . ' 94 the russian government will likely argue that 'homosexual propaganda' laws do not reflect a 'disapproval' of homosexuality but, rather, are a reasonable and objective measure necessary in all the circumstances to meet the legitimate aim of protecting the moral development of children. they may also point to the development of similar laws in other Council of Europe states to claim that there is a 'trend' towards the existence of a consensus on this type of 'social strategy. ' Although the Eur. Ct. h.r. dismissed the relevance of European consensus in Alekseyev, this related to the right of individuals to exercise freedom of assembly for the purposes of campaigning for rights (which includes 'the right of individuals to openly identify themselves as gay, lesbian or any other sexual minority, and to promote their rights and freedoms').
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the russian government will argue that 'homosexual propaganda' laws do not impair that right per se but regulate a narrower range of information about 'nontraditional sexual relations' to minors. the Eur. Ct. h.r.'s recent jurisprudence on Art. 14 in conjunction with the family life limb of Art. 8 in respect of same-sex couples and their children 96 suggests that it will not be receptive to claims about the legitimacy or necessity of regulating children's 'exposure' to homosexuality. the Eur. Ct. h.r. has stated that whilst the protection of 'the family in the traditional sense' is 'a weighty and legitimate reason which might justify a difference in treatment' on the grounds of sexual orientation, a state's margin of appreciation is narrow and it must show that any measure is 'necessary' and not merely 'in principle suited' to achieve this aim.
97 however, as well as bearing in mind the limitations of the Alekseyev judgment outlined above, it is important to recognize that whatever principles can be extrapolated from the Eur. Ct. h.r. 's case law about the family and the social interaction it facilitates between homosexual adults and children, 98 this aspect of Eur. Ct. h.r. 's jurisprudence relates to the private, not the public, sphere.
94
Alekseyev v. Russia, supra n. 75, ¶ 109. 95 Id. ¶ 84.
96 See, e.g., X. and Others v. Austria [gC], no. 19010/07 (Eur. Ct. h.r., Feb. 19, 2013) .
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Karner v. Austria, ¶ ¶ 40-41, no. 40016/98 (Eur. Ct. h.r., Jul. 24, 2003 
Conclusions
whilst there is every reason to be optimistic that the Eur. Ct. h.r. would uphold a complaint about russia's 'homosexual propaganda' laws there is also a need to recognize that Eur. Ct. h.r. 's jurisprudence in this area needs significant evolution. In response to any complaint to the Eur. Ct. h.r., the russian government would defend the legislation as being narrow in scope, designed to address a legitimate aim, and a proportionate response necessary to meet the pressing social need of protecting minors. whilst it seems highly likely that the Eur. Ct. h.r. would draw upon its recent Art. 11 jurisprudence to reject such justifications in respect of restrictions on public assemblies (such as 'gay pride' events) it is less certain how it will approach other potential restrictions created by 'homosexual propaganda' laws. For example, there is nothing in Eur. Ct. h.r. 's jurisprudence that protects the public distribution of factual or educational materials to children designed to encourage them to develop a positive understanding of homosexual sexual orientation and intimate relationships, or the public expression of same-sex intimacy (such as hand-holding or kissing) in the presence of minors. these aspects of speech and action arguably go beyond 'the mere mention of homosexuality, or open public debate about sexual minorities' social status' that is discussed in Alekseyev v. Russia. 99 For those opposed to 'homosexual propaganda' laws it is to be hoped, therefore, that in response to a complaint the Eur. Ct. h.r. would significantly evolve its jurisprudence to protect these aspects of public expression. specifically, it is to be hoped that the Eur. Ct. h.r. establishes the principle that any regulation of public information to minors about homosexual sexual orientation and intimate relationships or public displays of samesex intimate acts, if it exceeds the regulation placed on corresponding information about heterosexual sexual orientation and intimate relationships or public displays of opposite-sex intimate acts, amounts to a violation of Art. 8 (where it concerns acts associated with 'private life') and Art. 10 (where it concerns opinion and ideas) taken in conjunction with Art. 14 of the EChr. this would establish the firm principle that if the reason for any public restriction of information or activity was based solely on the fact that it related to homosexuality then this would amount to discrimination under the EChr.
